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EXECUTION OF THE CONTRACT AND FORCE MAJEURE DURING THE COVID 19 HEALTH CRISIS

On January 9, 2020, the discovery of a new virus
named COVID 19 was officially announced by the
World Health Organization (OMS). After an
outbreak of the epidemic in China in January, the
epidemic situation has spread worldwide. The
French government has taken measures to restrict
movement and gatherings of the population in
order to limit the impact of the virus (confinement
dated March 16, 2020).

In this context, many companies have announced
partial activity, or even the closure of their firms.

Economic actors can consider invoking force
majeure to justify the non-performance of their
contractual obligations and escape any liability in
this respect. The spread of the virus raises fears of
an excessive use of this concept.

Can the COVID 19 virus be considered a case of
force majeure? What would be the consequences
of this qualification?

For public contracts, a special system has been put
in place by the State (Ordonnance n ° 2020-319 of
March 25, 2020) making it possible to exempt from
any contractual liability and penalties the
companies encountered difficulties within the
framework of "Performance of their contracts. If
the term "force majeure” was used when
communicating this measure, it is not legally
recognized.

Courts have started to rule on the existence of a
case of force majeure: the Colmar Court of Appeal,
ruling on foreigners' rights, described the COVID 19
pandemic as force majeure (CA Colmar, 12 March
2020, n° 20/01098).

The qualification of force majeure therefore
remains to this day subject to legal or
jurisprudential validation.

Force majeure allows the execution of the contract
to be suspended. Failing this, the parties must
continue to perform their obligations under the
same conditions, unless a renegotiation is possible
on the basis of unforeseen circumstances.
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REMINDER
U Force majeure in French law

Force majeure in French law is defined by Article
1218 of the Civil Code which says that:

“force majeure in contract occurs when an event
which is outside the control of the person who is
liable to perform an obligation, which was not
reasonably foreseeable when the contract was
made and of which the effects cannot be avoided
by appropriate measures, and which prevent
performance of the obligation by that person.”

The question of whether the four criteria are
present will need to be checked in each case.

Article 1218 also indicates that where there is an
event of force majeure, the contract may either
be suspended or extinguished depending on the
circumstances. This will depend on the type of
force majeure and the nature of the subject
matter and obligations in the contract.

U Unforeseen circumstances

It should be noted that, in certain cases
mentioned below, and depending on the date of
signature of the contract, it may be possible to
request renegotiation or termination of the
contract due to circumstances unforeseen at the
time of contracting which render continuing
performance excessively onerous (Article 1195
Civil Code — see below).

U International contracts
French law may apply to a contract either:

* Where the contract provides for French law to
apply (check the signed contract, terms and
conditions or other documents evidencing the
contract);

* Or where no choice of law has been made in
the contract, and French law applies under
rules of European or private international law.
Much will depend on how closely connected
the contract is with France, and on the specific
circumstances. E.g.: if the seller or distributor is
located in France, or services are to be
performed in France...; location of the parties,
location of performance...which will need to be
reviewed in each case;
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* Or by implication, for example where the
parties agreed to dispute resolution in France
(court or arbitration).
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l. HOw TO INVOKE FORCE MAJEURE IN ORDER TO
SUSPEND OR TERMINATE THE CONTRACT ?

If as business manager, whether your business is
supplier, distributor, or service provider, if you
encounter difficulties in fulfilling your obligations,
and those difficulties are caused by an event of
force majeure, it may be possible to suspend
performance. In order to check whether that is
possible, an analysis of the contents of the
contract is necessary.

l. 1. Where the contract contains a force
majeure clause

If there is a force majeure clause, reference must
be made to it.

If the clause excludes the possibility of relying on
force majeure, then there will be no possibility of
suspending performance for reasons due to force
majeure.

If the clause restricts or expands the scope of
force majeure, the conditions in which this may
apply will need to be considered.

If the clause is very restrictive and does not
enable the health crisis related to Covid 19 to be
included (for example, but not exclusively where
the contract does not refer to “illnesses”,
“epidemics”, or “government measures”), it will
not be possible to suspend performance of the
contract on the basis of force majeure.

On the other hand, if the criteria set by the clause
enable COVID 19 to be included, it should be
possible to cease performance of the contract,
subject to giving notice to the other contracting
party of your intention to rely on the clause, in
accordance with the conditions set out in the
clause (usually registered mail, time limit for
giving notice...)
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.2. Where the contract does not include
a force majeure clause

The first step is to check whether the conditions
for the existence of an event force majeure are
satisfied.

In the case of contracts signed before the
beginning of the health crisis, it will be necessary
to check whether the performance of the
obligation concerned is clearly impossible; and
that no alternative method of performance would
be possible, even if that option could be more
expensive. If it is possible to perform whatever
the cost, then force majeure cannot be claimed.

As regards contracts signed in 2020, the question
of foreseeability of the propagation of the COVID
19 virus will arise. It will be more difficult to argue
force majeure where the parties knew of this risk
when the contract was signed.

In all events, the impossibility of performance
must arise because of the health crisis.

If the criteria for force majeure are satisfied then
the next step is to send a registered letter with
return receipt (or in accordance with the method
of notification provided by the contract) giving
notice to the other contracting party that an
event of force majeure requires you to, suspend
performance during the foreseeable duration of
the force majeure; or, where the force majeure
appears to be of an indefinite nature, that
performance of your obligations can no longer
take place.

I.3. Where there is no force majeure, but
unforeseen circumstances exist

Where the criteria required for force majeure are
not satisfied, it may be possible, in certain cases,
to renegotiate the contract with the other party,
or to apply to the court for an order terminating
the contract, on the basis of an unforeseen
change of circumstances which render
performance excessively onerous (“imprévision”
in French law).

Nous suvRe  Yfff 0



| exé ase

Lettre d'information de LexCase
PARIS LYON MARSEILLE

FLASH NEWS e COVID 19

1ST APRIL 2020

EXECUTION OF THE CONTRACT AND FORCE MAJEURE DURING THE COVID 19 HEALTH CRISIS

The concept of termination of contracts due to
unforeseen circumstances was introduced by the
government Order of 10th February 2016
applicable to contracts entered into or varied
after 1st October 2016 (Article 1195).

This requires a change of circumstances,
unforeseen at the time of contracting, which
renders performance excessively onerous.

The revision of the contract, or any application to
court, must be preceded by an attempt to
renegotiate the terms of the contract between
the parties. In the event of refusal or failure of the
negotiation, the parties may either agree to
terminate the contract or jointly apply to the
court for variation of the contract. In the event
that no agreement is possible within a reasonable
time, either party may request the judge to
terminate the contract or order an appropriate
variation.

In the case of contracts signed before 1st October
2016, it is necessary to check whether the
contract itself contained a “hardship” clause or a
price variation clause; which can be implemented
if the relevant conditions are satisfied. If the
contract does not contain such a clause, then no
variation is possible; unless the parties both agree
to do so in writing, on an ad hoc basis.

Where the contract was signed after 1st October
2016, and includes a clause allowing variation in
the event of unforeseen circumstances, then this
can be implemented in accordance with its terms.
If the contract excludes the possibility of
renegotiation for unforeseen circumstances, then
no renegotiation is possible.

If the contract does not cover the question of
unforeseen circumstances; it can nonetheless be
requested on the basis that the COVID 19 has
generated an unforeseen change of
circumstances and that performance of your
obligations has become excessively onerous, and
that you had never accepted to assume such a
risk under the contract. This will then enable a
renegotiation.
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1. HOw TO CHALLENGE A CLAIM THAT FORCE
MAJEURE EXISTS AND TO FORCE THE OTHER CONTRACTING
PARTY TO PERFORM THE CONTRACT?

Your contracting partners may try to invoke the
current health crisis as an event of force majeure
in order to cease performing their obligations.

In order to know whether you can oblige them to
perform, it is necessary to consider the terms of
the contract.

11.1. Where the contract contains a force
majeure clause

If the contract excludes force majeure, then the
other party can be obliged to perform its
obligations by sending a notice to perform or
applying to the court.

If there is a force majeure clause and restricts or
widens the definition of force majeure, it will be
necessary to examine the terms used to see
whether such words as “illnesses”, “epidemics” or
“government measures” are included. If not, it
may be open to discussion.

Where appropriate it will be necessary to comply
with notice provision in the contract.

If the other party has failed to comply with the
proper procedures for implementing the force
majeure clause, then its reliance on the clause
can be challenged and iot can be put on formal
notice to perform.

11.2. Where the contract does not include
a force majeure clause

If the contract does not contain a force majeure
clause, then the provisions of the Civil Code
(article 1218) will apply.

Where the contract was signed before 2020, and
before the health crisis, it will be necessary to
check whether performance is really impossible
and that there is no other alternative method of
performance.
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If the other party is still able to perform but with
higher costs (e.g.raw materials or transport), no
event of force majeure will have occurred, and
the other party can be obliged to perform; unless
it implements the procedure for unforeseen
circumstances mentioned above.

Where the contract was signed in 2020 it will be
necessary to check whether performance is
possible and whether the force majeure cannot
be raised due to the fact that the existence of the
COVID 19 crisis was already foreseeable.

In all events it is necessary that the other party
proves that the impossibility of performance is
directly due to the COVID 19 virus. If not, the
other party is obliged to perform.

11.3. Where there is no event of force majeure,
but unforeseen circumstances exist

If the criteria for force majeure are absent the
other party will have to perform its obligations,
failing which notice to perform can be given, or an
application to court made if necessary.

It remains possible for the other party to initiate a
renegotiation or terminate on the basis of
unforeseen circumstances, on the basis
mentioned above.

In the case of contracts signed before 1st October
2016, it is necessary to check whether the
contract itself contained a “hardship” clause or a
price variation clause; which can be implemented
if the relevant conditions are satisfied. If the
contract does not contain such a clause, then no
variation is possible; unless the parties both agree
to do so in writing, on an ad hoc basis.

Where the contract was signed after 1st October
2016, and includes a clause allowing variation in
the event of unforeseen circumstances, then this
can be implemented in accordance with its terms.

If the contract excludes the possibility of
renegotiation for unforeseen circumstances, then
no renegotiation is possible.
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If the contract does not cover the question of
unforeseen circumstances; and the other party
requests a renegotiation on the basis of an
unforeseen change of circumstances, you can
argue that the COVID 19 was foreseeable, and
that the other party had agreed to assume such
a risk under the contract.

In all events it will be necessary to take all

necessary steps to protect your interests; and
we remain available to determine the most

effective solution.
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OUR RECOMMENDATIONS

Review the possibility of an event of force
majeure

* Check if there is an force majeure clause

* Failing that, check if the conditions of the
Civil Code apply.

Force majeure may either suspend or
extinguish the obligations in the
contract.

If force majeure is not characterized, review if
unforeseen circumstances exist

* Check if there is an unforeseen clause;

* Failing that, check if the conditions of the
Civil Code will apply.

%ﬁ@ When unforeseen circumstances exist,

the party can renegotiate the contract

The legal teams at LexCase remain fully
mobilized to assist you in all your legal and tax
difficulties and to provide you with all the
necessary support.

Hubert De Boisse and Nina Martins
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/ OUR RECOMMENDATIONS \

Review the possibility of an event force
majeure

* Check if there is an force majeure clause ;

* Failing that, check if the conditions of the
Civil Code will apply

4— Force majeure in contract may either
?-—U suspended or extinguished the

obligations in the contract.

If force majeure in contract can’t be apply,
review if unforeseen circumstances exist

* Check if there is an unforeseen clause;

* Failing that, check if the conditions of the
Civil Code will apply.

ﬁ% When unforeseen circumstances exist,

the party can renegotiate the contract

The legal teams at Lexcase continue to

\impany you at a distance. /
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